
Texas Community Development Block Grant Program

Environmental Review

Administrator Workshop

Presenter Notes
Presentation Notes
Introductions:

Annessa Lewis, compliance monitor for the TDA CDBG program and the Environmental Subject Matter Expert. 

Beth Karwoski, back-up SME and Grant Specialist with TDA CDBG.

It is very important to use the CDBG_ENVReview email when requesting environmental guidance. 

Don’t leave your important messages to get queued behind monitor or program emails!



Introduction

What? 

Why?

Who is responsible?
• Responsible Entity/Certifying Official

Failure to comply

Environmental Review (ER)

Presenter Notes
Presentation Notes
The environmental clearance process reviews a project and its potential environmental impacts to determine whether it complies with NEPA and related laws and authorities. 

The National Environmental Policy Act of 1969, requires all federal agencies to adopt a systemic interdisciplinary approach to decision making to ensure environmental values are considered

AND ensures environmental information is available to the public before decisions or actions impact the environment.

This process protects ALL parties involved in the CDBG project: our beneficiaries, the local government, consultants/contractors
It avoids or mitigates environmental impacts that harm: our beneficiaries, our projects, the surrounding environment
Required by Law per HUD 24 CFR 58.5
Secures public investment in the project
Results in higher quality projects
Avoids monitoring findings and sanctions
Avoids litigation that could stop a project

HUD guidance uses the term Responsible Entity (RE) to refer to the unit of government responsible for meeting environmental review requirements—the Grant Recipient is the RE for all CDBG projects.  In BEST PRACTICE: The chief elected official (mayor or county judge) signs the environmental review documentation, which needs to be electronically certified by the Authorized Official (AO) who is designated by resolution specifically to certify environmental documentation.

Failure to comply with the statutes, regulations, and policies the environmental clearance process is built on jeopardizes the project and could lead to disallowed costs, repayment of funds, and suspension from the program for the RE and administrators. 






Introduction

• National Historic Preservation Act (1966)
• Floodplain Management & Wetlands Protection: Executive 

Orders (1977)
• Coastal Zone Management Act (1972)
• Safe Drinking Water Act (1974)
• Endangered Species Act (1973)
• Wild & Scenic Rivers Act (1968)
• Clean Air Act (1970)
• Farmland Protection Policy Act (1981)
• Environmental Justice Exec. Order (1994)
• Noise Control Act (1972)
• HUD Env. Criteria & Standards

NEPA-Related Laws & Authorities

Presenter Notes
Presentation Notes
Here are some of the federal Acts and Orders that impact the environmental clearance process. It is important to understand the specific policies TDA upholds is for everyone’s benefit to comply with related state and federal statutes and authorities.

These are not one-time reads. I, myself, reference these laws and authorities regularly. Each new proposed activity and location is so individual that I read these over and over with each new context or approach. 

There are tools, checklists and resources we will reference throughout the training for you to use that simplify the steps needed to remain in compliance.

We are also available for technical guidance throughout the process. We all want these projects to succeed and benefit our beneficiaries. It’s why we do what we do!

It’s complicated, but we are here to help guide you. 







Introduction

• What is there currently? 
• What will be there once the project is 

completed? 
• How will this be accomplished? 

Basis of Environmental Review

• Must be performed before committing or 
spending funds on any HUD funded 
activity 

Timing of Environmental Review

Presenter Notes
Presentation Notes
The environmental review must address the actual project site and the surrounding area.

What is currently at the proposed project site as well as the surrounding area?
What will be there when the project is complete?
How will this be accomplished?

Consider the impact of proposed project activities on the prospective project site(s) AND assess potential adverse impacts the environment in a planned site location may have on the project. 

Grant Recipients are required to complete the review before:
any commitment of CDBG funds for activities not including administration/engineering; and   
any commitment of non-CDBG funds or before undertaking activities that would have an adverse environmental impact or limit the choice of alternatives







Introduction

Choice-Limiting Actions:

• Committing Funds

• Acquisition or Leasing

• Rehabilitation/Demolition

• Site Improvements

• Executing Construction Contracts

Presenter Notes
Presentation Notes
Nothing kills a project faster than committing funds prior to having Env clearance. 

Choice limiting actions reduce or eliminate the opportunity to choose alternatives for the project.

DO NOT commit funds no matter the source, whether HUD, matching, or additional local funds, on a HUD-assisted project, to construction, including executing contracts, or acquisition BEFORE you receive the AUGF.. 

REs are responsible for overseeing sub-recipients, developers, and beneficiaries to make sure there are no choice-limiting actions taking place. 

Administration and Engineering procurement and fees are not considered choice-limiting commitments as there is no environmental impact to the environment. 

We are all working toward the same goal- we want these funds to benefit actual people in our communities. That’s why communication between TDA, consultants, and the RE is so important to project success. What a city might think is an ok action to take without environmental clearance or what an engineer considers a comprehensive environmental prior to construction might not be okay for the project. Some of these assumptions jeopardize the entire project. That is why the RE put so much trust in the administrative consultant’s knowledge of this process. Please don’t hesitate to ask any questions or bring up urgent issues. 

Are there any questions related to this so far?




Introduction

Special Cases with a review:

Projects in Process 

Option Contracts (Acquisition)

• Nominal cost
• Will not be purchased, if ENV 

Review is not approved by TDA

Presenter Notes
Presentation Notes
There are some choice-limiting action exceptions and special considerations.

If a project is in progress –a city/county may start a project as a private project and later decide to apply for federal assistance. For example, a city acquires land for a water treatment plant and begins construction, but then realizes the need for additional funding so an application is put in for CDBG funds. The actions the city took prior to their decision to apply for CDBG funds do not count as choice limiting actions that would receive findings or kill the project. However, once the decision is made to apply for funds, the city must cease further choice-limiting actions, including additional commitment of funds, until the project and site is environmentally cleared.

Option contracts are contracts to acquire properties that are important to the project’s success but are contingent upon the environmental clearance before the purchase agreement is finalized. This option allows the RE to express interest in the property while continuing the clearance process. If the site is cleared, the sale can move forward, but if the site cannot be cleared there is no obligation to move forward with the purchase. Therefore, it is not a choice-limiting action.

For more information refer to Chapter 6 on Acquisition.




Timing 
is Key

Presenter Notes
Presentation Notes
Keep in mind the timing of the environmental process. This timeline can be found on the TDA implementation manual website under chapter 3 Environmental Review. This chart details for the Categorically Excluded Subject To and Environmental Assessment levels of review.

Some parts of the process can overlap – such as the section 106 for historical clearance and Part 55 for floodplain & wetland management which can both be lengthy. 

At a minimum, the environmental clearance process for Cat Ex and EAs will take at least 69 days. 

You can save a lot of time by including anticipated alternatives routes or locations and additional activities in your original environmental clearance should your project need an amendment later.

For example, if a specific easement was anticipated for the original proposed work but ended up not being feasible, if other locations were cleared as alternatives in the environmental review, you would not need to start the environmental review process over to clear the needed alternative route. 

This is a situation that also happens if a bid comes in lower than expected and the project can be extended. We call that “if funds allow” activities.











Timing 
is Key

Presenter Notes
Presentation Notes
HUD’s been busy, so I have a few rule updates throughout this training. 

Soon, you will notice a start date field on the environmental performance report checklist tab. This is so we can properly track our compliance to the 40 CFR 1501.10(b) update. For all environmental reviews started after July 01, 2024, preparers must track the start date for all EAs and EISs to comply with the time limits set in the FRA and CEQ final rule. This period begins on the date the Environmental Review Checklist page is begun in TDA-GO.

If this timeline is not feasible due to especially complex review elements or extenuating circumstances, send a request for extended review period and supporting documentation to CDBG_EnvReview@TexasAgriculture.gov.  Grants with an approved extension to the regulatory timeline will not be issued a finding for noncompliance with the deadline; grant agreement special conditions or application scoring criteria that measure timeliness of environmental review continue to be applicable.

Also in this update, An environmental assessment shall not exceed 75 pages, not including any citations or appendices. 

It is important to remember that although HUD may adjust their rules from time to time, grant recipients need to get guidance from TDA and not assume immediate changes to the process. TDA’s rules may be more restrictive or specific for programmatic reasons. 

The State of Texas has designated TDA as the administrator of HUD’s non-entitlement CDBG block grant program. TDA occasionally consults with regional HUD environmental specialists to ensure consistency with federal policy requirements.  However, TDA’s interpretation of policy may be more stringent and will be enforced in accordance with the State’s regulatory authority to administer the TxCDBG Program. 













Environmental Review Record

• Written record of review

• Must be available for public review

• A living document

• Source Documentation

• Hard Copy required

Presenter Notes
Presentation Notes
Keeping a full and detailed Environmental Review Record, or ERR, is essential for the clearance process, public transparency before/during/after the project. 

The full ERR will not be uploaded to TDA Go at the time of clearance submission, but the full ERR will be needed to comply with future TDA monitoring and potential HUD auditing.

It must be available for public review
The ERR is a living document, and changes, additional studies, re-evaluations and supplemental reviews for the project will be ADDED to the records
All source documentation must be kept with the ERR







Environmental Review Record

Step 1 – Determine Project Description

Step 2 – Determine Level of Review

Step 3 – Complete Checklist

Step 4 – Publish/Post Notices

Step 5 – Certifications

Step 6 – Submit Clearance Documentation to TDA

Step 7 – State Objection Period 

Step 8 – State’s Post-Release Review

Step 9 – Re-Evaluation & Subsequent Amendment Procedure

Presenter Notes
Presentation Notes
Now that we’ve discussed the environmental review in broad terms, we’ll now go through the 9 steps of the ER process.  

NOT all steps in will be needed with every Environmental Review, required components depend on the level of review needed for the project since some projects have a much higher impact and will need a more in-depth clearance process and some projects are less impactful and can avoid some of the timelier portions of the review process.�
Though some steps are level-dependent (such as the Request for the Release of Funds and public notices) and some are circumstantial (such as performance modifications needing re-evaluations), TDA-GO environmental forms help build out the appropriate steps for each environmental submission, but it is important to understand your projects needs as TDA Go tabs and forms will be built out depending on your selection in the system.






Step 1:  Determine Project Description

Activities – Complete Aggregation
• Any funds, not just TxCDBG funds

Location-specific/geographic boundaries
Existing conditions
Any/all alternate options

•  Locations, routes, activities, acquisition...  

Budget details 
• HUD funds/Non-HUD funds

Presenter Notes
Presentation Notes
The first step of the ER process is determining the project description. 

The Description must include all activities described in the Grant Agreement as well as any not funded by CDBG.  Be sure to include a description of the existing conditions of the project site and surrounding areas. This includes aggregating all planned activities.

Res must group together and evaluate as a single project all individual activities that are functionally or geographically related or are logical parts of a group of contemplated actions.

Locations are a critical part of the ER and must spell out actual streets. If the project area is for a city or county, clear and specific geographical boundaries must be provided.  Coordinates are great, but they should not be the only way describing the project location. The location information should be accessible and understandable to the public.

Alternative project activities also know as ‘if funds allow’ is meant to capture the maximum possible scope for the project including details for any alternate locations, routes, activities, or  acquisition.   Budget details for the estimated HUD funding and estimated non-HUD funding are important, as this is a key element for public comment. 







Step 2:  Determine Level of Review

Presenter Notes
Presentation Notes
To complete step 2 of the ER process - Determine Level of Review, you will need to use other sources to understand each level as TDA-GO will not provide the specific details. Some of the best resources to use to understand what level of review is appropriate for the activities and impact of the project is TDA’s Implementation Manual, Chapter 3. Also from the Manual Implementation Chapter 3 section of our website is a Summary of Levels of Review, A309. Another great resource is the HUD Exchange Environmental Review website which has a section on levels of review. 

The level of environmental review is based on the types of activities in the project description that must meet statutory requirements.   

The responsible entity, or RE, should determine the most appropriate level of review, which TDA will confirm or require to be adjusted as the review process progresses.



Step 2:  Determine Level of Review

Presenter Notes
Presentation Notes
1- 24 CFR 58.34: Exemption or (EX) - project activities by their nature are highly unlikely to have any direct impact on the environment and are not subject to most of the procedural requirements of environmental review.  An example of this is for Planning grants, which do not have an impact on the physical environment.

2- 24 CFR 58.35(b) Categorically Excluded, Not Subject To 58.5  or (CENST) -  this level is for projects categorically excluded in accordance with NEPA requirements and are not subject to HUD 24 CFR 58.5 compliance determinations. Outside of FAST grants for purchasing emergency vehicles or equipment, we don’t see many CENST levels at TDA. 

3- 24 CFR 58.35(a) Categorically Excluded, Subject To 58.5 or (CEST) - While project activities are categorically excluded from NEPA requirements, the RE must still comply with the laws, authorities, and Executive Orders listed in 24 CFR 58 – Example would be replacing infrastructure that is already in place in in an existing row without substantial increases in the size or footprint of the infrastructure. Think about if your project needs to break new ground to accomplish the activities – this level is not appropriate for breaking new ground. 

If there are no mitigating factors, a CEST can convert to Exempt. Please note, however, that converting to exempt is not the same as a directly exempt determination. This is because the level of risk in the project activities were high enough to need to go through and document the CEST process prior to exemption. Activities are only exempt from the date the environmental review was converted to exempt and cannot be back-dated. 

4- Environmental Assessment or (EA) - is for projects where activities are neither exempt nor categorically excluded under each category and are required to document compliance with NEPA, HUD, and with the environmental requirements of other applicable Federal laws – Example:  Installing new waterlines. This level of review will need to result in a Finding of No Significant Impact in order to proceed. Otherwise, the next level is called an Environmental Impact Statement.




Step 2:  Determine Level of Review

Environmental Impact Statement (EIS)

• Environmental Assessment results 
in a Finding of Significant Impact

• Contact TDA immediately

Presenter Notes
Presentation Notes
Environmental Impact Statement (EIS) is required when the Grant Recipient’s Environmental Assessment review results in a Finding of Significant Impact or (FOSI), indicating that its proposed project or activity will significantly impact the human environment. Should the environmental review conclude in an EIS, due to the time needed to clear such a project, CDBG funding would likely not be a good fit.

Grant Recipient should immediately contact the TDA Environmental Specialist for further instructions




Step 2:  Determine Level of Review

Tiered Review – 24 CFR 58.15

• Broad Review

• Site-specific Reviews
 TDA approval of site-specific review prior 

to obligating funds for each site

 Publication must explain the criteria and 
review process

Presenter Notes
Presentation Notes
A Tiered Review occurs when a Project has multiple, non-contiguous locations.  There are two stages for this process, and both are in the Environmental How-To document.

The Broad Review
• Must address all laws and authorities for known sites and activities applicable to the level of review required and establish a plan for the site-specific reviews.
• The Broad Review should address impacts that may occur on a typical site and/or an explanation provided for those impacts that would vary by site.
• It should also provide a geographic designation of the target area or region where the unspecified sites are located.

The Site-Specific Review
Site-Specific Reviews must assess all compliance areas that could not be fully assessed during the Broad Review.
• Must complete mini-reviews specific to each site identified.
• No public notice and RROF/C are required unless unanticipated impacts are determined or impacts involving the specific site were not adequately addressed in the Broad Review.

The RE will need to
Document compliance for each specific site
Each Site-specific environmental review must be completed prior to obligating funds; and
The Publication must explain the criteria and review process for the project.



Checklist Sections by Level of Review

Step 3:  Complete Checklists

A
B

C

Presenter Notes
Presentation Notes
Next step is to complete the checklist. For each component, the RE must respond to each element with information from a verifiable source and include that source documentation it in the ERR. 

Sections A and B of the checklist are lists of the specific areas for compliance and will require answers to the following fields:
Are formal steps required for that factor, ex. Airport Hazards or Clean Air
Are mitigation steps required for that factor? Yes/no 
Describe the sources used for documentation. For examples of verifiable resources refer to Appendix A in our manual
The last field is for the description of mitigation measures the city or county will take if a factor exists.

All reviews require Section A and a Basis of Determination, including Exempt in TDA-Go.

Both Categorically Excluded (b), Not Subject to and Categorically Excluded (a), Subject to: will have Sections A, B and Basis of Determination.  There will also be fields for the Field Inspection Date and the name of the person who completed the field inspection.

Section C  is a listing of Environmental Assessment Factors, and each factor will require an impact code or rating by the inspector and an impact evaluation statement.  A few examples for factors are soil suitability, employment/income patterns, or water supply. The Environmental Assessment level of review is the only level that requires this.







Credible and Verifiable Sources

Step 3:  Complete Checklists

Presenter Notes
Presentation Notes
Examples of sources documented that are not verifiable.  Upon site observation…. county judge says is doesn’t flood that often… How would TDA or HUD verify this is the best source information? On our Appendix A and the HUD exchange website, there are suggested sources outside of FEMA if the area is unmapped. Sometimes it does come down to more local information, but only after other preferred sources are searched or consulted.



Step 3:  Complete Checklists

Lift Station at intersection of Street X and Lane Y

Presenter Notes
Presentation Notes
On the Checklist tab, you will need to include  Photos of the project site: All 4 levels of review require photos.  

Photos should be of the project site as well as the surrounding area. These photos need to be clearly labeled for location and have context. All proposed project sites need to have photos.

Google earth or google street view photos are not adequate. The photos need to show the current state of the proposed site and surrounding area.





Step 3:  Complete Checklists

Section 106 Historical Clearance 

Presenter Notes
Presentation Notes
Section 106 of the National Historic Preservation Act of 1966 (NHPA) requires federal agencies to consider the effects on historic properties of their projects. 

The Downtown Revitalization Program also has certain programmatic requirements that reference Section 106 – these grant agreement conditions are related to but separate from this environmental review element.

This is the landing page for Section 106 for historical clearance in TDA Go, which generates for Categorically excluded Subject To and full Environmental Assessments.

Section 106 consultation must be completed before the checklist and ERR are certified by the ENV Preparer for public comment.

There are two choices to build out the 106 tab:  one option is “Exemption Request for Section 106.” The other option is “No Section 106 Exemption.”





Step 3:  Complete Checklists

Section 106 Historical Clearance 

Presenter Notes
Presentation Notes
TDA has entered into a Programmatic Agreement with the Texas Historical Commission (THC) which under very specific conditions may allow for an exception to the regular historical clearance process.

TDA, the Texas Historical Commission, and many (but not all) tribes have agreed that certain projects are less likely to impact historical or culturally important sites. 

Applying for this exemption in TDA Go is included in the TDA Go Environmental Review How To, but some key factors are:
RE’s have one opportunity to be approved for this exemption
Must meet specific requirements detailed in the Programmatic Agreement
Must NOT be in a location where the Alabama-Coushatta Tribe has interest as the Alabama-Coushatta tribe declined to participate in the Programmatic Agreement.  
The Exemption request Must be approved by TDA Env SME 





Step 3:  Complete Checklists

Section 106 Historical Clearance 

Submit a Preservation Notice to the State 
Historic Preservation Officer (SHPO).

Presenter Notes
Presentation Notes
For Categorically Excluded Subject To (cannot convert to exempt) and Env Assessment levels of review, the RE must have concurrence from the State Historic Preservation Officer (SHPO) that the project will not adversely affect historically or archaeologically significant areas or structures. This is done through the Texas Historical Commission (THC) portal called eTRAC which is linked on the 106 tab.

Pictured in this slide is a screenshot of the Texas Historical Commission (THC) eTRAC landing page.

Once the request is sent to THC, THC has 30 days to respond and will either request additional consultation or approve the SHPO clearance. The date the request was sent along with the outcome will be recorded on the Section 106 Tab.





Step 3:  Complete Checklists

Section 106 – No Exemption

Consult with the Tribal Historic 
Preservation Officer (THPO) for each tribe. 

Presenter Notes
Presentation Notes
If a  project does not have a Section 106 exemption approval, it must also consult with the Tribal Historic Preservation Officer or (THPO) for each tribe that has declared an interest in the project area. 

Pictured is HUD’s TDAT tool which indicates which tribes are interested in the area.

Best practice is for Grant Recipients to send Tribal consultation letters and emails directly to the THPO tasks for government-to-government consultation.  

Consultants/Environmental Review Preparers may email consultation letters to the THPO on behalf of the Grant Recipient, but the email must include the Authorizing Official as a cc recipient and must identify the sender as a third party assisting the local government with administrative. 

Allow a minimum of thirty (30) calendar days for a response to consultation letters sent electronically, and thirty-five (35) days for consultation letters sent by certified mail. Copies of these letters, responses, and evidence of delivery to the tribal contacts (read receipt email delivery or certified mail) must be retained in the Environmental Review Record.

TDA-GO will not send notices or automatically put the language on local letterhead. 

The date the letters were sent and the outcome of the consultation request will be recorded on the Section 106 tab.





Step 3:  Complete Checklists

Floodplain/Wetland Management – Part 55

24 CFR §55.2(b)(11) 
HUD’s definition of wetlands

Presenter Notes
Presentation Notes
It is up to the RE to do their due diligence with determining if work is being conducted in a floodplain and/or wetland. Refer to 24 CFR §55.2(b)(11) for a detailed definition of Wetlands.

The screenshots pictured are of the National Wetland Inventory Wetland Mapper and the FEMA Flood Map Service Center search. Both are great tools with verifiable source documentation.

For projects in areas not mapped by the FEMA, use the best available information to determine floodplain information. You must include additional resources used to determine if there is a floodplain. As mentioned before, the HUD Exchange website has a suggested list of sources to use when an area is not mapped by FEMA.

But wait, there’s more! In the next few slides we’ll be going over some relevant HUD rule updates. Why? Because Science, that’s why.








Part 55

Presenter Notes
Presentation Notes
This rule expands the floodplain of concern from the 100-year floodplain to a newly defined “FFRMS floodplain.” The FFRMS floodplain is an expanded area both horizontally and vertically from the 100-year floodplain that is based on future flood risk. The rule requires that newly constructed or substantially improved structures within this newly defined floodplain be elevated or floodproofed to this higher FFRMS floodplain elevation for protection.

Climate-Informed Science Approach (CISA): CISA defines the FFRMS floodplain as the elevation and flood hazard area that result from using a CISA that uses the best-available, actionable, hydrologic, and hydraulic data. HUD permits the voluntary use of federal CISA data where available and actionable, and permits the voluntary use of formally adopted local CISA data, as described in 24 CFR 55.7. The Federal Flood Standard Support Tool is available to help grantees define CISA; however, the use of this tool is voluntary and will not be required until HUD has formally adopted it. As of this training, the tool is less than 60% complete for Texas. 




Part 55

Presenter Notes
Presentation Notes
CISA is one of three approaches EO 13690 establishes. Another approach is the

0.2-Percent-Annual-Chance (500-Year) Flood Approach (0.2PFA): The 0.2PFA defines the FFRMS floodplain as the elevation and flood hazard area that result from using the 0.2-percent-annual-chance floodplain (500-year floodplain) based on Federal Emergency Management Agency (FEMA) maps and related Flood Insurance Studies. This approach is used if no CISA data is available or actionable or if a federal tool has not been formally adopted by HUD.

The graphics on this slide and the next slide were both pulled from the FFRMA Final Rule Webinar from May of this year.




Part 55

Presenter Notes
Presentation Notes
The third option is the Freeboard Value Approach (FVA): FVA defines the FFRMS floodplain as the elevation and flood hazard area that result from adding 2 feet to the base flood elevation (BFE) for non-critical actions or adding three feet to the BFE for critical actions. This approach is used for noncritical actions if neither CISA data nor FEMA-mapped 0.2-percent-annual-chance floodplain data is available or actionable. For critical actions, the higher of 0.2PFA or FVA must be used.



Part 55

Presenter Notes
Presentation Notes
Another update is allowing the use of accessible government website for part 55 notices. TDA’s updated procedure for part 55 notices go into effect when the newest version of the implementation manual is available:

•The public notices required may be combined with other project notices wherever appropriate. Notices required under this part are considered vital documents under the Grant Recipient’s Limited English Proficiency Plan
• all notices must be made available to the public by:
o   publishing in an appropriate, locally-printed news medium OR
o   posting the notice in one public place accessible to the general public at the time of the posting, such as the courthouse/city hall, and post on Grant Recipient’s website that is accessible to individuals with disabilities
In addition the notices must be sent to federal, state, and local public agencies, organizations, and, where not otherwise covered, individuals known to be interested in the proposed action..
 
• For notices posted in public locations rather than published in the newspaper:
o   The Grant Recipient must allow three additional days for public comments on the review if the notices are posted rather than published in the newspaper, as required by 24 CFR §§58.43 and 58.45.
o   See Section 3.1.3, 8-Step Decision Making Process for Floodplain Management and Protection of Wetlands for limitations on posting floodplain notices. 
o   Affidavit of Posting (Form A101) is required for notices posted rather than published. The affidavit must be notarized following the comment period.

Please note, social media platforms do not satisfy the basic requirements for public notice, though social media posts may be used for additional outreach purposes on top of TDA’s programmatic requirements.



Step 3:  Complete Checklists

HUD’s 8-Step Process

Presenter Notes
Presentation Notes
If Floodplain/Wetland Management compliance factors are marked yes in the checklist for review levels Categorically Excluded(a), or Environmental Assessment, the Part 55 tab is generated in TDA-Go. Pictured on the left.

HUD’s 8-Step Process is required to make decisions for a project proposed to occur in a floodplain or wetland, including public notices and an examination of alternatives and must participate in the National Flood Insurance Program. 

This process is detailed in Chapter 3 in the Implementation Manual and in the TDA Go Env How-To as well as the HUD Exchange website. The picture on the right is HUD’s flow chart showing the timeline of the steps.

Getting public input and truly considering the impact the project will have and how the area will impact your project is crucial. To avoid the lengthy and costly process of re-publishing these notices, verify all necessary language is in the early and final notices. These notices MUST include acreage impacted, alternatives considered, along with other required HUD language. 







Step 3:  Complete Checklists

Projects in “floodways” may only 
be funded if they can be

• Installed below the floodway
• Elevated above the floodway
• Housing/structure is 

functionally dependent

No housing or other structures not 
functionally dependent on the 
waterway will be funded, if located 
within the floodway itself.

Floodplain/Wetland Management – Floodways

Presenter Notes
Presentation Notes
A Floodway is where water is - such as a river and the immediately adjacent area that always floods, whereas a floodplain is the broader area that has levels for the degree of flooding, such as 100- or 500-year floodplains. Basically, floodways either have water present or will have water present regularly whereas floodplains are the historically-based chance of flooding.

HUD does not allow funding for projects IN a floodway except under the following conditions:

Infrastructure projects in areas mapped as “floodways” may only be funded if
the infrastructure is installed below the floodway using directional drilling below ground level; any potential erosion issues will be addressed in the 8-Step Process; or
the infrastructure is elevated above the floodway and installed above the base flood level, such as pipelines mounted to existing bridges above the base flood mark.
No housing or other structures “not functionally dependent” on the waterway will be funded if located within the floodway itself

Functionally dependent use means a land use that must necessarily be conducted in close proximity to water (e.g., a dam, marina, port facility, water-front park, and many types of bridges).

Critical actions shall not be approved in floodways or coastal high hazard areas. 
As a reminder, a critical action means any activity for which even a slight chance of flooding might be too great because such flooding might result in a loss of life, injury to persons, or damage to property. Critical actions include activities that create, maintain, or extend the useful life of those structures or facilities that are likely to contain occupants who may not be sufficiently mobile to avoid loss of life or injury during flood or storm events, such as hospitals or residential care facilities.

If your project is in a floodway, then you must contact TDA as soon as possible to verify project feasibility.

On Site Floodways
HUD revised the rule to expand the incidental floodway provision to allow rehabilitation of existing structures located in the floodplain when there is also a floodway on the property/parcel. This revised provision expands eligible activities to include rehabilitation within the footprint of an existing structure but maintains the longstanding requirement of obtaining a permanent covenant to preserve all floodplain areas from future development and new construction on the parcel.

Although we are continuing to review and implement any new rule compliance recently released, the 2017 HUD Notice for Interpreting the Limits of the Floodway for Linear Infrastructure Projects still seems to apply.  The notice details the parameters within which installation of utility lines below ground level in the floodway is permissible. The construction, installation, or repair of linear infrastructure located entirely below ground level or entirely above base flood elevation may comply with Part 55 but are subject to specific conditions as detailed in the notice.




Step 3:  Complete Checklists

Section for Determination and Certification
Triggers Required Notices

Presenter Notes
Presentation Notes
Up to this point, we have determined the project description, determined the level of review, completed the appropriate checklist and any additional forms required, now we need to make a determination for the level of review.
 
Now we go back to the Main Form and complete the bottom section for Determination and Certifications. Certification will be addressed in Step 5.

Depending on the level of review, a new section will generate for notice dates and there will be a link to generate the required language for the notice. 2 levels require public notices at this stage:
Categorically Excluded (a), Subject to 58.5 , Formal Consultation/Mitigation, which requires a Notice of Intent to Request Release of Funds NOI/RROF
 and Environmental Assessment, which needs a combined notice of NOI/RROF and Finding of No Significant Impact, or FONSI. 




ER Determination Triggers Required Notices

Step 4: Public Notice – NOI/RROF

Presenter Notes
Presentation Notes
Here are images of the TDA-GO created Notices for CEST and EA determinations.
Both images have the same heading, but they are different. The first image is an NOI/RROF only for CEST.

The image on the right is the combined FONSI and NOI/RROF notice.  See the Finding of No Significant Impact section and that is required for an EA determination.

Details in a notice are pulled from fields in the Main Form; therefore, it is critical that the document is read and reviewed in full and edited as needed before publishing. 
If a correction is made to a notice, you must also go back and make the correction in the Main Form.

Notices are not translated or sent from the TDA-GO system. 




Step 4: Public Notice – NOI/RROF

Notices posted in public locations:
• Affidavit of Posting - Form A101 is required 

• Floodplain notices must be published “in an 
appropriate local printed news medium”; 
posting is not enough

Notices published in a newspaper:
• If tearsheet has clear date & name with full 

publication = no affidavit

Presenter Notes
Presentation Notes
Once the Grant Recipient has verified compliance with related laws and authorities, the public must be notified of the results and provided time to review and comment.

For notices posted in public locations
Affidavit of Posting - Environmental Form (Form A101) is required and must be signed AFTER the public comment period has ended.
Floodplain notices must be published “in an appropriate local printed news medium” according to federal regulation. Therefore, posting the notices alone does not comply with regulatory requirements

If the notice is published in a newspaper, and the tear sheet is clear and shows one single page of the publication with the date and other identifying information, then an affidavit is not required. 

An affidavit is required if the publication is provided using ‘cut and pasted’ pieces.

Environmental Notices are essential documents and must be posted/published in languages required by the project’s Limited English Proficiency Plan.





Step 4: Public Notice – NOI/RROF

Presenter Notes
Presentation Notes
Here are some proof of posting pictures that would be rejected.

For TDA to be able to review the proof of posting picture, the text needs to be clear enough to verify the document is the same as the sample document also uploaded to the main form and to verify specific dates and details, there needs to be context of location to the picture to verify public access, all languages posted need to be pictured if an LEP is in place. 



Step 4: Public Notice – NOI/RROF

Presenter Notes
Presentation Notes
Here are some acceptable proof of posting pictures.

There is context of where the notices were posted, the wording is clear and readable, and I can see this was posted in both English and Spanish. The location of the pictures is noted, which should also be noted specifically on the affidavit.



Step 4: Public Notice – NOI/RROF

Public Comment Period

Environmental Assessments – FONSI Notice
• MUST be sent to regional EPA office

Presenter Notes
Presentation Notes
Depending on the level of review , the notice must provide a certain number of days for the public to comment on the ERR packet.  The date the notice is published or posted does not count toward the minimum required days for the public comment period.

The public comment period must end on a date that the RE office is open to receiving comments.

The RE must allow three additional days for public comments, if the notices are posted rather than published in a newspaper.

A combined NOI-RROF must also be sent, at a minimum, to the following :
  Local news media;
  Individuals and groups known to be interested in its activities; and
 Appropriate tribal, local, state, and federal agencies and TDA

For Environmental Assessments – the Notice of the FONSI must be sent to the regional office of the U.S. Environmental Protection Agency (EPA) having jurisdiction.




Step 5: Certification and Step 6:  Submit 
Clearance Documentation to TDA

Presenter Notes
Presentation Notes
ER Step 5 is Certification & Step 6: Submitting clearance documentation to TDA

To finalize you need two signatures – the preparer and the certifying officer listed at the top of the screen.  Each of these people are certifying the content of the environmental review from a legal standpoint. 

The preparer’s certification should be made prior to the public notice being published or posted. Think of this as the old checklist signature that certifies the ERR is accurate and ready for public review.

Just like the old paper request for release of funds form, the RROF certification is marked by the official AFTER the public comment period has ended.

The AO is then responsible for submitting the ER to TDA for review. This is only done by changing the status of the ER in TDA-Go, which you can read more about in the How-To.




Step 7:  State Objection Period and 
Release of Funds

TDA 
Receives 

ER 
Submission

 in TDA-GO

TDA
 Environmental

 Specialist 
begins the 15-

day 
State Objection

 Period 

If no objections are 
received after 15 days, 

TDA will issue an 
Authority to Use Grant 

Funds (AUGF)

Presenter Notes
Presentation Notes
ER Step 7 State Objection Period and Release of Funds is applicable to 2 reviews: Categorically Excluded Subject to 24 CFR 58.5 and Environmental Assessment.

The State Objection time period is in addition to the time already allowed for public comment. State comment period begins the business day after submission to TDA. The Environmental Subject Matter Expert will review the submission and, if approvable, will fill out the date fields at the bottom of the ENV Main Form under heading Subject Matter Expert Use Only. 

Authorization to Utilize Grant Funds (AUGF) will not be released prior to the TDA Objection Period End. 

Any person or agency may object to a certified RROF. If there are no objections after 15-days, TDA will issue an AUGF, which is TDA environmental clearance

This clearance is for the environmental condition only; other Special Conditions in the Contract must also be met before any construction funds can be released. 

The authorization is completed based on the Certifying Official’s signature certifying that all required procedures have been completed, along with the limited support documentation provided. 

This is not an indication that TDA has reviewed and approved the entire environmental review record for the project. 




Step 8:  State’s Post-Release Review

Following the Authorization to Use Grant Funds: 
• Post Release Review under 24 CFR §58.18
• May occur at any time
• TDA will request the complete ERR
• RE must retain full ERR documentation 
 

If review was inadequate or incorrect:
• Provide additional documentation
• Finding of non-compliance
• Hold on Grant funding
• Conduct new Environmental Review
• Disallowed costs

Presenter Notes
Presentation Notes
Step 8 is the state’s post-release review, called monitoring for TDA’s review or auditing if selected by HUD for review.

TDA Environmental monitoring reviews are chosen based on risk assessments determined on project factors
The reviews will be for the full ERR

The grant recipient (responsible entity) must maintain a complete environmental review record (ERR) separate from the same documents uploaded to TDA-GO. The local copy of the ERR must meet all federal requirements in 24 CFR 58.38. The electronic signatures on TDA-Go are adequate for the hardcopies and do not need to be re-signed in ink. After the main form of the environmental performance report is approved by TDA, the full page may be printed for record of the RROF and the AUGF, which are both now the main form in TDA Go.
 
If TDA determines that the Grant Recipient’s environmental review was inadequate or incorrect, the Environmental Specialist will provide technical assistance and guidance for corrections.




Step 9:  Re-Evaluation of Environmental 
Determination and Subsequent Amendment 
Procedure

• Change in project scope
• New location, not addressed in original review
• Increase of more than 20% in infrastructure 

capacity
• Change in method or design that impacts the 

physical environment
• Change to accommodate new circumstances 

and/or environmental conditions that have arisen 
during project implementation

Reevaluation of ERR 24 CFR 58.47
Changes that may trigger a new FONSI:

Presenter Notes
Presentation Notes
The environmental determination must be re-evaluated any time that the Grant Recipient proposes substantial changes in the nature, magnitude, or extent of the project. For projects with TDA, the Re-evaluation tab on the ENV performance report must be filled out whenever there is a performance statement amendment even if you are confident the current AUGF covers the proposed changes. This does not need to filled out for budget or project extensions as those do not have a physical impact.

The re-evaluation helps determine if the original ER determination and/or finding of no significant impact is still valid and is required for every performance report amendment. If there are questions about the environmental clearance, this is the form the grant specialist and SME will look at to guide the RE.

• If original finding is still valid there is No requirement to re-publish FONSI
• Original finding is no longer valid or project has significantly changed then the RE must prepare a new review and proceed with publications and RROF







Step 9:  Re-Evaluation of Environmental 
Determination and Subsequent Amendment 
Procedure

• Clearly document that the changes are not 
substantial, and the determination is still valid 
after re-evaluation 

• The Environmental Review Record should be 
updated with any new project locations, etc. 

• Record the re-evaluation in TDA-GO

Re-Evaluation of the Finding

Presenter Notes
Presentation Notes
On the re-evaluation tab of the ENV performance report, clearly document that the changes are not substantial, and the determination is still valid after re-evaluation, this will be done in the current ENV performance report Re-eval tab and must be complete prior to submitting the amendment. Nothing should be marked NA, the grant specialist and ENV SME will need to know if you actually re-evaluated each component. That re-evaluation documentation must be kept in the project ERR. The re-evaluation tab should be filled out by the person who prepared the environmental review, if possible, for consistency and accuracy.
  
The time needed for the re-evaluation is why TDA provided the If Funds Allow section of the review.  If any alternate route may be needed (for example if unsure about a specific right of way acquisition), be sure to include this in the original assessment! The re-eval tab is super easy to fill out in this case- you can write that this was included in the original clearance for each component and determine if anything has or hasn’t changed for the project site circumstances.

Project amendments that may result in the need for an updated FONSI are projects that are adding a new, non-adjacent, location or new activity not previously cleared, or an activity for which the current level of clearance is no longer appropriate, some examples would be:
Adding water line improvements to a sewer line improvement project
Adding additional streets to a street reconstruction project
Installing new infrastructure in a new trench or breaking new ground when the current clearance level isn’t an EA




Common Problems:  Dates

• Checklist certified after publishing/posting

• RROF/Main Form in TDA-GO certified before 
the end of public comment period

Avoid making these mistakes:

Presenter Notes
Presentation Notes
Common issues we see with Dates are as follows:

Checklist (FONSI) should not be signed after publishing or posting notices
RROF should not be signed before the end of public comment period




Reasons Submissions are Denied

• Inappropriate level of review 

• Not completing Tribal consultation 

• THC clearance vs. TDA SHPO exemption

• Lack of verifiable sources
• Lack of clear and specific geographic locations
• Not following 8-Step process for 

floodplains/wetlands

• Noting NA/ “not applicable”

• Maps not clearly identifying project location
• Project description not including all activities

Presenter Notes
Presentation Notes
These are issues we see most often with checklists:
Choosing the wrong level of review/  Most CDBG projects are Categorically excluded, Subject To or EA – use form A309 
Historical Review – Not completing Tribal consultation Section 106- No Exemption
Not getting the SHPO clearance from THC or SHPO exemption from TDA
Lack of resource/supporting documentation from verifiable sources: website maps, photos, – refer to Appendix A
Lack of clear and specific street locations and/or crossings
Not following 8-Step process for floodplains/wetlands
Noting “not applicable”. It’s ALL applicable in TDA-GO! 
Maps that do not clearly identify a project location(s)
Not including all activities that are in the grant agreement or current performance statement in the project description



Where’s the project?

Presenter Notes
Presentation Notes
Here is an example of a poor floodplain map.  The project area is not indicated on the map and is required.




Where’s the project?

Presenter Notes
Presentation Notes
Here is another example of a floodplain map, the project area is clearly marked and it is from FEMA, which is a verifiable source. 



Key Takeaways

 Bid/award at your own risk
 Start ER early 
 Detail the details 
 Use verifiable sources

Presenter Notes
Presentation Notes
Do not start any physical work until an ER has been approved and DO NOT execute a construction contract before you have the authorization to use grant funds, which is when the main form is signed by TDA Staff and fully approved in TDA Go
Start ER early 
Detail the details for project description, alternative options and locations
Use verifiable sources when documenting compliance factors in a checklist 




Additional References

 HUD Exchange

 HUD WISER Modules

 ECFR.Gov

 HUD Updates

 TxCDBG Listserv for updates

 CDBG Implementation Manual, Chapter 3

Presenter Notes
Presentation Notes
The environmental review process is daunting and so project specific. It’s likely you’ll need to refer to the statutes and regulations frequently. I think I mentioned earlier that I go back to the regulations and statutes a lot, whenever there is a new situation or a new context to read the regulations through. These sources are not a one-time read, but ongoing, updated sources you can keep returning to, so make sure you save these websites in your bookmarks!




Questions/Comments

CDBG_EnvReview@TexasAgriculture.gov

Presenter Notes
Presentation Notes
Before we get into general questions, if you have project-specific questions, please use the email listed here. It will get you the fastest response as both Beth and I have access to this inbox, so if one of us is out of office, the other will make sure to get back to you. We all want our projects to succeed and we’re here to help you! It’s better to be in communication so make sure to ask for guidance to get ahead of trickier scenarios when you are unsure of anything. Don’t wait until it’s too late to avoid a mistake to bring up an issue!

Any general questions or comments?
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